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Campbeu, et al. v. Bryant, Mayor, et al. 

Nov. 23, 1905. 
[52 S. E. 638.] 

1. Municipal Corporations — Taxes — Restraining Collection. — 

Equity has jurisdiction to entertain a bill to enjoin the officers of a 
town from undertaking to collect taxes on the ground that the act 
purporting to incorporate the town is unconstitutional and void. 

2. Same — Parties. — In a suit to enjoin the collection of taxes by 
the authorities of a town on the ground of the invalidity of the act 
incorporating the town, where the mayor and members of the coun- 
cil of the town are made parties defendant, and appear and answer 
the bill in their official capacity, as well as in their own right, it is 
not necessary that the town itself be made a party by name. 

3. Statutes — General and Special Laws — Incorporations of Munici- 
palities. — Under Const, art. 8, § 117 [Va. Code 1904, p. ccxxxviii], 
requiring the General Assembly to enact general laws for the organ- 
ization and government of cities and towns, and providing that no 
special act shall be passed in relation thereto, except in the manner 
prescribed in article 4 of the Constitution, cities and towns not in 
existence when the Constitution went into effect can only be incor- 
porated under general laws, regardless of what special acts may be 
passed in relation to cities and towns under article 4 [Va. Code 1904, 
p. ccxvii]. 

4. Same — Departures from General Law. — Acts 1904, p. 283, c. 167, 
purporting to incorporate a certain town, and which provides that 
the election of mayor and councilmen shall be held on the first Tues- 
day in June, 1904, and every two years thereafter, whereas, under the 
general law [Va. Code 1904, § 1021] town elections for mayor and 
councilmen must be held on the second Tuesday in June, and which 
further provides that the mayor shall be vested with the power and 
authority of a justice of the peace to a distance of 1% miles beyond 
the town limits, and gives the sergeant of the town the authority of 
a constable within the same territory, whereas the general law [Va. 
Code 1904, §§ 1032, 1033a] confines the criminal jurisdiction of town 
authorities to territory extending one mile beyond the corporate 
limits and confines their civil jurisdiction to these limits, and which 
contains other departures from the general law, is repugnant to 
Const, art. 8, § 117 [Va. Code 1904, p. ccxxxviii], requiring the Gen- 
eral Assembly to enact general laws for the organization and gov- 
ernment of cities and towns. 

5. Constitutional Law — Self -Executing Previsions. — Const, art. 8, § 
117 [Va. Code 1904, p. ccxxxviii], requiring the General Assembly to 
enact general laws for the organization and government of cities and 
towns, and prohibiting the enactment of special acts in relation 
thereto, except in the manner prescribed in article 4 of the Constitu- 
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tion, and amending the charters of towns and cities so as to make 
them conform to the provisions of the Constitution, is self-executing, 
in so far as it prohibits special legislation and amends existing 
municipal charters. 

6. Taxation — Constitutional Requirements — Uniformity. — Acts 1904, 
p. 283, c. 167 [Va. Code 1904, p. 484], purporting to incorporate a 
certain town and exempting the persons residing within the terri- 
torial limits of the proposed town from the payment of certain county 
taxes, is repugnant to Const, art. 13, § 168 [Va. Code 1904, p. cclxii], 
which provides that all taxes shall be uniform upon the same class 
of subjects within the territorial limits of the authority levying the 
tax, and shall be levied and collected under general laws. 

7. Statutes— Effect of Partial Invalidity.— Acts 1904, p. 283, c. 167 
[Va. Code 1904, p. 484], purporting to incorporate a certain town, 
is, in view of the provision exempting persons within the town from 
the payment of certain county taxes in violation of Const, art. 13, 
§ 168 [Va. Code 1904, p. cclxii], requiring taxes to be uniform within 
the territorial limits of the levying authority, invalid as a whole, 
since the proffered exemption was one of the chief inducements held 
out to procure votes for the charter when it was submitted to the 
inhabitants of the proposed town, and it cannot be determined that 
they would have voted for the charter, had the exemption provision 
been omitted. 

8. Same — Effect of Total Invalidity. — An unconstitutional statute 
purporting to incorporate a town is absolutely inoperative, and does 
not empower the town authorities to levy or collect taxes. 

9. Municipal Corporations — Taxation — Decrees Enjoining Collec- 
tion. — A decree enjoining the collection of a municipal tax on the 
ground of the unconstitutionality of the act purporting to incor- 
porate the municipality is not subject to the objection of purporting 
to judicially dissolve a municipal charter. 

Appeal from Circuit Court, Amherst County. 

Bill by Duncan Campbell and others against A. J. Bryant and 
others, mayor and councilmen, etc., of the so-called town of 
Madison Heights. From a decree of dismissal, complainants 
appeal. Reversed. 

Caskie & Coleman and W. K. Allen, for appellant. 
Whitehead & Whitehead and /. G. Haythe, for appellees. 

Harrison, J. By an act of the General Assembly, approved 
March 14, 1904, (Acts 1904, p. 283, c. 167 [Va. Code 1904, p. 
484]), entitled "An act to incorporate the town of Madison 
Heights, in Amherst county," it was enacted that the territory 
in Amherst county contained within the limits set forth and de- 
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scribed in section 2 of the act should be deemed and taken as the 
town of Madison Heights, and that the inhabitants thereof 
should be a body politic under that name for all purposes for 
Which towns are incorporated in this commonwealth. By the 
terms of the act, the charter thereby created was not to become 
operative until it had been ratified by a majority of the regis- 
tered voters within the limits of the proposed town and by a 
majority vote of the freeholders voting at the special election 
to be ordered by the judge of the circuit court of Amherst 
county for the purpose of ascertaining the will of those entitled 
to vote on the question. 

In pursuance of the terms of the act an election was held on 
the 10th day of May, 1904, at which a majority of the whole vote 
cast was for the ratification of the charter, and a majority of the 
freeholders voting were likewise in favor of such ratification. 
It further appears that on the 7th day of June, 1904, A. J. 
Bryant was elected mayor, and George A. Christian, C. P. 
Shener, J. N. Cooper, George T. Harris, Thomas H. Banton, and 
C. E. Bell, councilmen. At a meeting of these persons, claiming 
to be mayor and councilmen, respectively, of the town of Mad- 
ison Heights, by virtue of the election of June 7, 1904, certain 
persons were appointed officers of the town, among others J. D. 
Mays as sergeant and collector, and on the same day the council 
proceeded to levy a tax for various town purposes for the year 
ending June 30, 1905, amounting in the aggregate to $2,010, and 
to place the same in the hands of J. D. Mays, sergeant, for col- 
lection. 

Shortly thereafter (the date does not appear) the bill in this 
case was filed by Duncan Campbell and 20 others, suing for 
themselves and on behalf of all other citizens of the territory 
embraced within the limits designated by the charter act, alleging 
that said act, purporting to incorporate the town of Madison 
Heights, was unconstitutional and void, and that the mayor and 
council of the so-called town were therefore without authority 
to levy or collect taxes, and praying that the taxes assessed by 
the council be declared to be nugatory, and that J. D. Mays, the 
pretended sergeant of such town, be perpetually enjoined from 
undertaking to collect the same. To this bill the persons already 
mentioned, styling themselves mayor and council of the town of 
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Madison Heights, and J. D. Mays, styling himself collector of 
said town, were made parties defendant, and filed a joint de- 
murrer and answer in their own right and in their several official 
capacities, in which answer they deny all of the material allega- 
tions of the bill, insisting upon the validity of the charter act of 
March 14, 1904, and of their proceedings thereunder. 

Upon the hearing the circuit court of Amherst county, by de- 
cree of March 16, 1905, overruled the demurrer, but dismissed 
the bill upon the ground that the complainants were not entitled 
to the relief prayed for. This conclusion of the circuit court, 
which rests upon the view that the act of March 14, 1904, in- 
corporating the town of Madison Heights, is constitutional, is 
called in question by the present appeal. 

The demurrer was properly overruled. The jurisdiction of a 
court of equity in this class of cases is well established. Bull v. 
Read, 13 Grat. 78; Eyre v. Jacob, 14 Grat. 422, 73 Am. Dec. 
367 ; Johnson v. Drummond, 20 Grat. 419 ; Redd v. Supervisors, 
31 Grat. 695; Lynchburg v. Dameron, 95 Va. 546, 28 S. E. 951 ; 
Cahoon v. Iron Gate, 92 Va. 367, 23 S. E. 767; Day v. Roberts, 
101 Va. 248, 43 S. E. 362. 

The mayor and members of the council are parties defend- 
ant, and have appeared and answered the bill in their official 
capacity, as well as in their own right. It was, therefore, not 
necessary to make the town a party by name. It was present 
through its mayor and council, who were the only parties who 
could have represented it. To have, in addition, made it a party 
by name, would have been a vain act, serving no purpose, which 
is not required. This view is sustained by authorities already 
cited in support of the jurisdiction of the court. 

Section 117, art. 8, of the Constitution [Va. Code 1904, p. 
ccxxxviii], provides that general laws for the organization and 
government of cities and towns shall be enacted by the General 
Assembly, and that no special act shall be passed in relation 
thereto, except in the manner prescribed in article 4 of the Con- 
stitution. What special acts may be passed in relation to cities 
and towns, under article 4 of the Constitution [Va. Code 1904, 
p. ccxvii], need not now be considered; for it is clear that cities 
and towns not in existence when the Constitution went into effect 
can only be incorporated under general law. This provision of 
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our present fundamental law prohibiting special legislation and 
providing that general laws for the organization of cities and 
towns shall be enacted, and that no special act shall be passed 
in relation thereto, is second to no other provision of the Con- 
stitution in value and importance, and cannot be too carefully 
observed or strictly enforced. 

Of course the Legislature can, as formerly, grant charters 
creating cities and towns. But, when such charters are granted, 
the city or town so chartered must be organized and governed in 
accordance with the general laws ; otherwise, it would be ob- 
noxious to the constitutional provision forbidding special legisla- 
tion. 

The charter of the town of Madison Heights, as set forth in 
the act of March 14, 1904, is obnoxious in numerous particulars 
to the constitutional inhibition against special legislation. It is 
not necessary to point out in this opinion all of the material 
respects in which the powers sought to be conferred by the act 
in question differ from the powers conferred upon towns by the 
existing general law. One or two examples may be mentioned. 

Clause 20 of the act provides that the election of mayor and 
councilmen of Madison Heights shall be on the first Tuesday in 
June, 1904, and every two years thereafter; whereas, under the 
general law, town elections for mayor and councilmen must be 
held on the second Tuesday in June. Va. Code 1904, § 1021. 

It is provided that the mayor of Madison Heights shall be in- 
vested with the power and authority of a justice of the peace, 
within the limits of the town and to a distance of 1% miles be- 
yond in Amherst county, and shall exercise like jurisdiction in 
all cases originating within such limits that a justice of the peace 
may now or hereafter have and exercise. This provision gives 
to the mayor both civil and criminal jurisdiction within the cor- 
porate limits and for a distance of 1% miles beyond; whereas, 
the general law [Va. Code 1904, § 1032] provides that the juris- 
diction of the corporate authorities of each town or city, in 
criminal matters and for imposing and collecting a license tax 
on all shows, performances, and exhibitions, shall extend 1 mile 
beyond the corporate limits of such town or city, and further 
provides [Va. Code 1904, § 1033a] that the civil jurisdiction of 
mayors of towns shall be confined to the corporate limits of the 
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town and their criminal jurisdiction to such limits and 1 mile 
beyond. 

The sergeant of the town is given all of the powers and au- 
thority of a constable and conservator of the peace within the 
corporate limits and for a distance oi\% miles beyond; whereas, 
as already pointed out, the jurisdiction of the corporate author- 
ities of a town is limited by the general law to 1 mile beyond the 
corporate limits. 

Without further detail it may be said that most of the im- 
portant provisions of the act incorporating the town of Madison 
Heights are either in conflict with the existing general law or 
without any general law to support them. The fact, however, 
that no general law on the subject has been passed does not 
affect the question. Section 117 is self-executing, so far as it 
prohibits special legislation, and also to the extent that it amends 
the charters of towns and cities, so as to make them conform 
to the provisions of the Constitution. Hicks v. City of Bristol, 
102 Va. 861, 47 S. E. 1001. 

It would seem from clause 19 of the act that the draftsman of 
the charter intended to confer special authority and power; it 
being there provided that, "in addition to the special powers 
hereinbefore especially delegated to the town council, all general 
powers not in conflict with the laws of this state or of the United 
States, necessary for the proper government of said town, and 
which are by law allowed to municipal corporations, are hereby 
likewise delegated and vested in the said town council." 

If, however, the Legislature had possessed the power to pass 
a special act for the organization and government of a town, the 
charter in the case at bar would still be invalid, because it ex- 
empts the persons residing within the territorial limits of the 
proposed town from the payment of certain taxes to the county 
of Amherst, in violation of section 168, art. 13, of the Constitu- 
tion [Va. Code 1904, p. cclxii], which expressly provides that all 
taxes shall be uniform upon the same class of subjects within the 
territorial limits of the authority levying the tax, and shall be 
levied and collected under general laws. This court has held 
that a town is a part of the county for all purposes of taxation, 
and that the Legislature has no power, by reason of the con- 
stitutional inhibition mentioned, to exempt the taxable persons 
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and property in a town situated within the limits of a county 
and forming a part thereof from county levies ; that a part of a 
county cannot be made to bear all the burden of taxation for 
county purposes; and that the uniformity required extends, not 
only to the rate and mode of assessment, but also to the territory 
to be assessed, and when a tax is levied by a county it must be 
uniform throughout the county. Day v. Roberts, 101 Va. 248, 
43 S. E. 362. 

In the case cited the court was construing a similar provision 
in the Constitution of 1869. The provision in the present Con- 
stitution is possibly more explicit in providing that taxation shall 
be uniform within the territorial limits of the authority levying 
the tax than that construed in Day v. Roberts. This being so, 
the county of Amherst can and must levy the same taxes upon 
the people and property of Madison Heights as upon the rest of 
the county. The provision of the charter exempting the people 
of that town from the taxes mentioned is therefore wholly nug- 
atory. 

This provision for exemption from taxes cannot be held invalid 
and the residue of the act be permitted to stand, unaffected bv 
the illegal section, as was done in the case of Cahoon v. Iron 
Gate, supra, because to escape the payment of such taxes was 
one of the chief inducements held out by the charter to get the 
taxpayers of the proposed town to vote for the charter when 
it was submitted to them for their approval or rejection, and we 
cannot say that the people would have voted for the charter if 
that provision had been omitted. In such a case the whole char- 
ter must be held invalid. Robertson v. Preston, 97 Va. 296, 301, 
33 S. E. 618. 

It is not necessary to consider other features in which it is 
contended that the act of March 14, 1904, is invalid. It being 
unconstitutional in the particulars pointed out, the appellees had 
no power or authority to levy or collect the tax complained of. 
The act being unconstitutional, it is not a law. In confers no 
rights. It imposes no duties. It affords no protection. It 
creates no office. It is, in legal contemplation, as inoperative as 
though it had never been passed. Norton v. Shelby County, 118 
U. S. 425, 6 Sup. Ct. 1121, 30 L.Ed. 178. 

The authorities relied on by the appellees (see Agner's Case, 
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103 Va. 811, 48 S. E. 493) in support of their argument that the 
courts have no power to dissolve a municipal charter, and that 
municipalities exist only by legislative sanction, and cannot be 
dissolved or cease to exist except pursuant to legislative provi- 
sion, have no application to a case like this. There is no under- 
taking to dissolve the charter of Madison Heights, and no such 
decree is asked for. It is a proceeding, sanctioned by a long 
line of Virginia decisions, asking for relief from an uncon- 
stitutional, and therefore illegal, tax. We are only holding that 
the act attempting to incorporate the town of Madison Heights 
and providing for its organization and government is invalid, 
because not passed in conformity with the Constitution of the 
state. In other words, we determine that the act, which it is 
claimed creates the town and gives its council the power to levy 
the tax complained of, is a nullity, because in violation of the 
Constitution. If it had ever been a valid act, then the court 
could not annul it or declare it forfeited. That would be a legis- 
lative power. But whether or not there is a valid act or charter 
authorizing the tax complained of is a judicial question, and 
the court not only has the right, but is bound, to pass upon such 
a question whenever it is properly presented. 

For these reasons the decree appealed from must be reversed, 
and this court will enter here such decree as the lower court 
ought to have entered, declaring the tax complained of invalid 
and perpetually enjoining the appellees from all further attempt 
to collect the same. 

Note. — The main point of this decision is the construction given of 
Sec. 117, of the Constitution of Virginia, which provides: "General 
laws for the organization and government of cities and towns shall be 
enacted by the General Assembly, and no special act shall be passed 
in relation thereto, except in the manner provided in Article four of 
this Constitution, and then only by recorded vote of two-thirds (3/3) 
of the members elected to each house." In speaking of this provision 
of the Constitution, the court says: "Of course the Legislature can, 
as formerly, grant charters creating cities and towns. But when such 
charters are granted, the city or town so chartered must be organized 
and governed in accordance with the general laws; otherwise, it would 
be obnoxious to the Constitutional provision forbidding special legis- 
lation." The court then goes on to show wherein the charter in ques- 
tion is obnoxious to the Constitutional inhibition against special 
legislation. The effect of the decision seems to be that the Legisla- 
ture still has power to incorporate cities and towns, but the charters 
thus granted by the Legislature must be in conformity with the gen- 
eral laws in regard to the organization and government of cities and 
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towns, which general laws are found in Chapter 44 of the Code, and 
acts amendatory thereof. In another portion of the decision the 
court says: "What special acts may be passed in relation to cities and 
towns under article 4 of the Constitution, need not now be considered; 
for it is clear that cities and towns not in existence when the Consti- 
tution went into effect can only be incorporated under general law." 

The language of the court here, in saying that cities and towns now 
"can only be incorporated under general law," seems, at first blush, 
to be contradictory to the language quoted above, in which it is said 
that the Legislature "can grant charters creating cities and towns." 
In using the terms "incorporated under general law," the court nec- 
essarily meant "incorporated by the Legislature in accordance with 
the provisions of the general law;" for if it is meant that no city or 
town can be incorporated by special act, there is an evident contra- 
diction in the opinion of the court, the grant of a charter by the Leg- 
islature being of necessity by special act. 

This section of the Constitution says that "no special act shall be 
passed in relation to the organization and government of cities and 
towns, except in the manner provided in article four of this Consti- 
tution, and then only by the recorded vote of two-thirds ( 2 /3) of the 
members elected to each house;" which, being interpreted affirma- 
tively, declares that special acts may be passed in relation to the 
organization and government of cities and towns, but only in the 
manner provided in article four of the Constitution, and with the 
additional proviso that they shall be passed only by a recorded vote 
of two-thirds (%) of the members elected to each house. Article four 
of the Constitution is the general article in regard to the legislative 
department. The only sections of that article to which Sec. 117 has 
reference are Sec. 50, which relates to the enactment of laws; Sec. 51, 
which relates to the enactment of special, private and local legislation; 
Sec. 52, which has reference to the title of a bill; and Sec. 53, which has 
reference to the time when laws take effect. It seems clear, therefore, 
that sec. 117 does not prevent the passage of special laws with refer- 
ence to the organization and government of cities and towns; but only 
prescribes the method by which such special legislation may be 
enacted. If this be the true construction of that section, then the first 
question for consideration in the principal case was, "Was the act of 
the General Assembly, approved March 14th, 1904, entitled 'An act 
to incorporate the town of Madison Heights' etc., passed in the 
method prescribed by the Constitution for the passage of special 
laws, and also by a recorded vote of two-thirds {%) of the members 
elected to each house?" And the language of the court in saying, 
"What special acts may be passed in relation to cities and towns under 
Article four of the Constitution need not now be considered" is mis- 
leading; for the section has no reference to the kind of acts that may 
be passed, but only prescribes the method by which special acts may 
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